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Name of Proceeding

Date Initiated

Date Concluded

Venue

Discussion

Initial requlatory
decisian

August 6 2002

September 30 2002

Solid waste
management program

Omya requested that SWMP determine that waste from its
manufacturing process was an exempt earth material. Based
on the information provided the SWMP determined that the
material was exempt, No notice was given of this proceeding
or_its outcome.

Request for
reconsideration

December 12 2002

December 23 2002

Commissioner,
Department of
Environmental
Conservation

After 30 day period, adjoining landowners requested that the
DEC Commissioner reconsider the initial program decision.
Then Commissioner Reccia requested that staff examine all site
issues in 2 multimedia fashion.

Commissioner's Draft
Reconsideration

N/A

October 2 2003

Commissioner,
Department of
Environmental
Conservation

Commissioner Wennberg reviewed multimedia analysis and
made an initial regulatory decision. This decision found that
Omya was not subject to the solid waste rules but that dam
safety regulations and an underground injection control permit.
This decision was sent to parties for public comment.

Comimissioner's Final
Reconsideration

N/A

November 23 2003

Commissioner,
Department of
Environmental
Conservation

Commissioner Wennberg reviewed comments and revised his
opinion determining that while the waste was an "earth
material” it had the potential to pose a threat to public health
and the environment so therefore it was not exempt and a
cerlification was required.

Review of the
Commissioner's
Decision

December 19 2003

February 3 2004

Secretary, Agency of
Natural Resources

All parties requested that the Secretary review and reverse the
Commissioner's decision. VCE and VLS both asserted that the
waste was not an earth material and therefore was not subject
to the exemption. Omya challenged the technical data the
commissioner relied upon. Then-Secretary Elizabeth McLain
remanded the decision to Commissioner Wennberg for further
consideration. The process was to create a formal
administrative record.

Commissioner,
Department of

Formal process initiated. Formal administrative record
developed. Determination that Omya waste was an earth

Section 5

Declaratory Ruling February 7 2004 April 29 2005 Envirbhments) material, that they may pose a threat to public health and the
: environment and therefore required a certification and were
Conservation not exempt.
Omya requested to be exempt from the solid waste franchise
Legislative Actions; tax ($6.00/ton). Legislature created the section S study
Tax Statutes and N/A June 3 2005 Legislature committee to examine the existing site data, the toxicological

data, the site hydrogeology, and report to the legisiature in
January, 2008,

DN Files procedural nston Als




8/13/2007 1:49 PM

20f2

DAMyFiles\procedural hustory. xls

Name of Proceeding

Date Initiated

Date Concluded

Venue

Discussion

Declaratory Judgment
action against State

pending

Vt. Supreme Court

The law school challenged the validity of the earth materiais
exemption to the solid waste rules as being beyond the
Agency's statutory authority. Since the initiation of this lawsuit
the exemption has been repealed. The state has argued that
the law school does not have standing (there is no
redressability since VLS prevailed administratively) and that
the case is moot.

Imminent and
substantial
endangerment

November 12 2004

pending

Federal District Court

The law school initiated this citizens suit under SWDA and
RCRA that (1) Omya's disposal operations were an "open
dump" as defined by federal statute; and (2) Omya's disposal
operations constitute an "imminent and substantial
endangerment” under RCRA. Procedurally, discovery has
closed in the case and VLS has filed its second motion for
summary judgment. Omya will respond within the next 60
days and will likely cross-file for summary judgment.

Enforcement discretion
decision

Commissioner,
Department of
Environmental
Conservation

The DEC Commissioner issued a letter to Omya stating that he
was conditionally using his discretion not to enforce against
them for the failure to operate without a permit. At this time,
it Is my opinion, that Omya is in violation of more than one of
the conditions of this letter.

Application for interim
certification

August 15 2005

pending

Solid waste
management program




Regulatory or

and processes it into a finished
product). Does not provide an
adequate level of environmental
protection based on the
complexity of this waste stream.

Enforcement State Authority Duration Strengths Weaknesses Recommendations Notes
Action
; ; : The interim certification was
Statutory acknowlegement that  |Requires affirmative findings on = )
: 2 always seen as a bridge from
parts of rule/statute will not be  |the potential health and TRk
% ; ) : current management activities to
met in permit terms. Allows for |environmental impacts that we ;
. Not more - P more regulatorily appropriate
Interim re kiR transition from existing are not prepared to make. Based s
: ; 10 VSA 66OSh than 2 ; ; T management activities, [f based
Certification operations to proposed operations.Jon the current application, would
years : S : : : - on the current data set, we are
Would allow scientific analysis allow a continution of existing ;
. . . . not prepared to issue a
that is ongoing to be completed management pratcices which are : : ; ;
rior to a "permanent” solution. |not acceptable poréifiction thet thvis.aption
P ' ’ should be abandoned.
It is the normal course of businessjData issues remain in the short
(both with respect to how other |term. Concerns remain about
Not more |companies are treated and how |management practices. Current |This is an option for Omya though
Full Certification |10 VSA 6605 than 3 Omya must be treated in the long |site would either require a more likely they would want a
yvears term). The process is clear. The |significant numer of rule mining certification (see below).
standards have been applied at  |variances (10 VSA 6613) or is not
numerous other facilities. a permittible site.
Limited to mining wastes with
chemicals added (i.e. small
amounts of culting oils or solvents|
get mixed with granite fines).
Omya does not fit this definition
Mining Not more  |From a regulatory standpoint because they beneficiate their 5
: % T : . Not really an option but may
Categorical 10 VSA 6605¢ than 5 there are few requirements and |wastes (significant industrial AR A0 ke te
i . : ., |raised by Omya in discussions.
Cernification years little oversight. process that takes a raw material
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