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)
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)
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)
)

Plaintiff,

v.

JANE FITZGERALD AND DANIEL
FITZGERALD,

Defendants.

COMPLAINT

NOW COMES Plaintiff Georgia Mountain Community Wind, LLC ("GMCW"), by and

through its attorneys, Dinse, Knapp & McAndrew, P.c., and complains against Defendants Jane

Fitzgerald and Daniel Fitzgerald as follows:

PARTIES, JURISDICTION, VENUE

1. This is an action brought for nuisance and intentional interference with contract

and seeking declaratory and injunctive relief and compensatory damages.

2. The Vermont Superior Court Civil Division has jurisdiction over this matter

pursuant to 4 V.S.A. §§ 30,31.

3. Venue is proper in this Court pursuant to 12 V.S.A. § 402 because one or more of

the parties resides in Chittenden County and a portion of the real estate at issue in this action is

located in Chittenden County.

4. GMCW is a Vermont limited liability company having a principal place of

Mountain Community Wind Project (the "Project"). The Project and all of GMCW's work on
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the Project has been and is subject to review and regulation by the Vermont Public Service Board

("PSB").

5. Defendant Jane Fitzgerald owns property in Milton, Vermont that is

approximately 239 acres in size. The northern and eastern boundaries of that property abut the

land on which GMCW is constructing the Project.

6. Defendant Daniel Fitzgerald owns property and resides in a home located at 40

Fitzgerald Place, in Milton, Vermont. He owns this property with his wife, Tina Fitzgerald. Mr.

Fitzgerald's property does not directly abut the property on which the Project is being

constructed; it is located approximately 3000 feet from the Project site.

FACTS

The Public Service Board's Approval of the Georgia
Mountain Community Wind Project

7. In March 2009, GMCW petitioned the Vermont Public Service Board ("PSB") for

a certificate of public good ("CPG"), pursuant to 30 V.S.A. § 248 and Board Rule 5.400,

requesting approval to construct a wind power generation facility on Georgia Mountain, in the

towns of Milton and Georgia, Vermont.

8. Jane Fitzgerald and Daniel Fitzgerald were each granted party status as

intervenors in the PSB proceeding concerning GMCW's application for a CPG for the Project.

9. The Project will have a generation capacity of 10 Megawatts ("MW") and will

include four (4) 2.5 MW wind turbines and associated transmission facilities.

10. The turbines will be situated on Georgia Mountain's 3/4 milelong ridgeline, on

land owned by H.W. Ventures, LLC and Green Crow Properties, LLC, which has been leased by

them to GMCW for the construction and operation of the Project.

1l. The location of the Project was selected because it is a highly favorable site for
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wind generation of electricity.

12, Jane Fitzgerald and Daniel Fitzgerald actively participated in the PSB

proceedings, during which they opposed the Project.

13. On June 11,2010, the PSB entered its "Findings and Order" granting a CPG

approving the construction and operation of the Project, subject to certain conditions. In doing

so, the PSB concluded that the Project "will promote the general good of the State ofVerrnont."

See Exhibit B at 1 attached to the Affidavit of Douglas Goldsmith.

The Project's 2012 Completion Deadline to Obtain
Federal Treasury Grant Money

14. The Project is eligible for a grant from the U.S. Department of Treasury equal to

approximately $8 million pursuant to Section 1603 of the American Recovery and Reinvestment

Tax Act of2009, but a key condition to receiving the grant is that the Project be "placed in

service" (i.e., is operational) by December 31, 2012.

15. GMCW has demonstrated that it meets all of the criteria to receive the grant, so

that meeting the December 31, 2012 deadline is the only remaining condition. If that deadline is

not met, the grant will be lost and the economic viability of the Project will be placed at risk.

16. Given the significance of the grant, GMCW's financing of the Project is also

contingent on the Project meeting the December 31, 2012 deadline.

17, If the Project is not placed in service by December 31, 2012, GMCW will be in

default under its loan agreement with the Merchants Bank, which would have the right to

accelerate all amounts due, restrict all future borrowing and, if amounts remained unpaid,

18. Construction of the Project began on or about April 27, 2012. Under GMCW's

construction schedule, it is currently estimated that the Project will be operational by late
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November 2012.

19. Pursuant to the CPG, construction related to the Project is only permitted to occur

between 7:00 AM and 5:00 PM, Monday through Saturday and may not occur on Sundays and

state and federal holidays.

20. As a result of the CPG's condition as to construction activities and the current

status of construction, any delay in the progress of construction on the Project creates a

substantial risk that the Proj ect will not meet the December 31, 2012 deadline, and the federal

grant will be lost.

The PSB-Approved Blasting Plan For The Project

21. Construction of the Proj ect requires rock blasting and earth work at various points

along the Georgia Mountain ridgeline and at the areas where the wind turbines will be located.

22. The PSB approved a blasting plan for the Project on April 11,2011, concluding

that the plan, with certain modifications, "provides sufficient protections to potentially impacted

landowners." See Exhibit C attached to the Affidavit of Douglas Goldsmith.

23. In accordance with the requirements of the PSB-approved blasting plan, blasting

activities are only permitted to occur between 9:00 AM and 5:00 PM, Monday through Friday,

and are not allowed to occur on state or federal holidays.

24. Cianbro, as the general contractor for the Project, is contractually obligated to.

GMCW to oversee performance ofthe site work required for the construction of the Project.

25. Cianbro has subcontracted the earth moving and site work for the Project,

including blasting, to 1.A. McDonald, Inc. ("1.A. McDonald").

26. J.A. McDonald has subcontracted the blasting work to Thomas Drilling &

Blasting, Inc. ("Thomas Drilling").

{B0926704.1 14016-0002}
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27. Cianbro, lA. McDonald, and Thomas Drilling are all required to comply with the

blasting plan approved by the PSB.

28. Additionally, as a safety measure, Thomas Drilling has implemented a standard

industry protocol that requires the work crew to check the area surrounding a blast site prior to

each blast to ensure that it is safe to blast. Specifically, a 1,000 foot blast safety zone is required

which must be clear of people before and during each blast. If people are within the blast safety

zone the blast may not proceed.

29. As approved by the PSB, some of the blasting required for the Project will occur

in an area located approximately 180 feet (55 meters) from the northern and eastern borders of

Jane Fitzgerald's property. Accordingly, the 1,000 foot blasting safety zone extends into a

remote, uninhabited, difficult to access piece of Jane Fitzgerald's land. See Exhibit A to

Affidavit of Krista Grady (Site Map of the Project).

30. Blasting began on May 24, 2012, and is expected to continue for approximately

four (4) more weeks.

Defendants' Efforts to Stop The Project

31. Defendants are opposed to the Project and, recently, have improperly engaged in

conduct with the intent to interfere with GMCW's contractors' contractual duties and to delay or

stop construction on the Project.

32. On June 14,2012, Jane Fitzgerald sent a letter to GMCW noting that: "In

reviewing the Certificate of Public Good issue [sic] to Georgia Mountain Community Wind, it is

apparent that my property lies within the recognized blast safety zone for the project." Exhibit D

05402-{)988

(802) 864-5751

Burlington, VT threaten GMCW with civil or criminal trespass should it enter her property, and she copied the
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Milton Police Department with her letter. GMCW's response, through counsel, is attached as

Exhibit E to the Affidavit of Douglas Goldsmith.

33. On July 30,2012, around 4:00 p.m., the Thomas Drilling work crew was making

final preparations to complete a scheduled blast when it was discovered that there were three

individuals on Jane Fitzgerald's property, near her boundary with the Project.

34. The crew was unable to complete the blast because they believed that the

individuals had entered the 1,000 foot blast safety zone. As a result, the Milton Police

Department was called and Officer Edouard Larente responded.

35. After meeting with the Cianbro Project Manager, William Lovely, and visiting the

work site, Officer Larente approached the individuals on Jane Fitzgerald's property who were

subsequently identified as Defendant Daniel Fitzgerald, Steven Gorelick, and Michael Nelson.

Upon information and belief, Defendant Daniel Fitzgerald is the son of Defendant Jane

Fitzgerald.

36. Officer Larente approached Mr. Gorelick, who was observed crouched in the

brush with a video camera and a tripod set up next to him. Mr. Gorelick told Officer Larente that

Mr. Fitzgerald had given him permission to be on the property. When asked to back up so that

he would be more than 1,000 feet from the blast site so that the blasting could proceed, Mr.

Gorelick told Officer Larente that he disagreed with the wind project and would not move.

37. Officer Larente then approached Mr. Fitzgerald who acknowledged giving Mr.

Gorelick and Mr. Nelson permission to be on the property. He also stated that he did not agree

with the wind project and that he planned to remain on the property so as to interfere with the

blasting.

38. Officer Larente then approached Mr. Nelson who refused to produce any

{B0926704.1 14016-0002}
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identification when asked and stated that he was not obligated to cooperate with the police

because he had not committed a crime.

39. As Officer Larente started to return to the construction site, Mr. Gorelick asked

him what time it was. Officer Larente told him it was approximately 4:55 p.m., and Mr.

Gorelick responded that he would be leaving shortly after 5:00 p.m. because blasting was not

allowed to occur after that time.

40. Meanwhile, the Project work crew closely examined the stationing used to

measure the site and, based on their calculations, determined that the individuals on Jane

Fitzgerald's property were approximately 1,200 feet from the blast site.

41. When Officer Larente returned, he advised Mr. Lovely that the protesters refused

to move further back from the blast site and had announced their intent to interfere with the

blasting.

42. Mr. Lovely informed Officer Larente that the work crew had determined that the

protesters were actually more than 1,000 feet from the blast site and that the blast could therefore

proceed. The blast went off at approximately 4:57 p.m.

43. If the blast had been delayed just a few minutes more by the actions ofMr.

Fitzgerald, Mr. Gorelick and Mr. Nelson, it would not have taken place by the 5:00 p.m. deadline

established by the PSB and a very unsafe condition would have resulted. Explosives when set

and ready for a blast are inherently dangerous. For example, an unplanned explosion can be

triggered by disturbances such as lightning, and can result in injury or death to individuals who

might be in the blast zone.

44. On August 16,2012, Mr. Fitzgerald again attempted to interfere with, and this

time succeeded, a scheduled blast at the Project.

{B0926704.1 14016-0002}
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45. At approximately 4:30 p.m. on August 16,2012, a work crew observed three

individuals, one of whom was Daniel Fitzgerald, on the northeast comer of the Fitzgerald

property approximately 100 feet from the boundary with the Project. Those individuals were

therefore approximately 600 feet from the blast site near Turbine #2 where explosives had been

loaded and were ready to be set off Since Mr. Fitzgerald and the other two individuals were

well within the 1,000 foot blast safety zone, detonation could not occur and the Milton Police

Department was accordingly called. Detective Locke from that Department arrived at the blast

site and crossed over to the Fitzgerald property where Daniel Fitzgerald identified himself and

his 12 or 13 year old son. The third individual would only identify himself as "David."

Detective Locke explained to all three individuals that the blasting crew needed them to back up

approximately 400 feet so they would be outside the 1,000 foot blast safety zone but Mr.

Fitzgerald refused telling Detective Locke that he disagreed with the wind project and neither he

nor his son would move. Mr. Fitzgerald had also erected a tent and indicated to Detective Locke

that he would continue to protest the wind turbine project and that "there would be more

[protesters] coming in the future."

46. Because Mr. Fitzgerald, his son and co-conspirator refused to move back a short

distance, the blast could not occur. As a result, a blaster was required to remain at the blast site

during the evening of August 16 - 17,2012, to insure security and safety. The explosives remain

loaded and ready to be detonated; as such an inherently dangerous condition exists until a

planned and safe charge can occur.

47. As a result of Defendants' presence within the blast safety zone, GMCW's

contractors cannot proceed with the scheduled blasting and construction of the Project, thereby

jeopardizing the Project because (a) GMCW's ability to meet the December 31, 2012 deadline

{B0926704. I 140 I6·0002}
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for the Treasury Grant will be placed at risk; and (b) GMCW's financing for the Project will be

placed at risk for failure to meet the placed in service date of December 31, 2012.

COUNT I
(Nuisance)

48. GMCW incorporates by reference the allegations set forth in the preceding

paragraphs as if fully set forth herein.

49. Defendants' wrongful conduct in being within the 1,000 foot blast safety zone and

in inviting, encouraging, allowing or causing other individuals to be within the blast safety zone

has unreasonably and substantially interfered with GMCW's use and enjoyment of its property

rights and its rights pursuant to the CPG by preventing or impeding the blasting and construction

of the Project.

50. Defendants' purpose and intent in causing themselves and others to be within the

blast safety zone is to create a safety risk that will stop the blasting and construction of the

Project.

51. Defendants could avoid the harm to GMCW's use and enjoyment of its property

rights and its rights pursuant to the CPG without undue hardship, but they have chosen, instead,

to unreasonably and substantially interfere with GMCW's rights.

52. As a direct and proximate cause of Defendants' conduct, GMCW has suffered

damages and will suffer additional damages and irreparable harm if Defendants' continue to

engage in behavior that interferes with the blasting and construction ofthe Project.

COUNT II
(Intentional Interference with Contract)

53. GMCW incorporates by reference the allegations set forth in the preceding

paragraphs as if fully set forth herein.

{B0926704.1 14016-0002}
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54. Defendants' actions have improperly and wrongfully interfered with the

performance of GMCW's contactors' contractual duties to conduct blasting and timely construct

the Proj ect.

55. Specifically, Defendants have themselves been present and/or have invited,

encouraged, allowed or caused others to be present within the 1,000 foot blast safety zone for the

purpose of interfering with the performance by GMCW's contractors oftheir contractual

obligations to blast and proceed with construction of the Project.

56. As a direct and proximate cause of Defendants' conduct, GMCW has suffered

damages and will suffer additional damages and irreparable harm if Defendants' continue to

engage in behavior that interferes with the blasting and construction of the Project.

COUNT III
(Request for Declaratory Judgment)

57. GMCW incorporates by reference the allegations set forth in the preceding

paragraphs as if fully set forth herein.

58. Pursuant to 12 V.S.A. § 4711, GMCW is entitled to a declaratory judgment that

Defendants' wrongful actions constitute a nuisance and entitle GMCW to injunctive relief and

damages as requested below.

59. Pursuant to 12 V.S.A. § 4711, GMCW is entitled to a declaratory judgment that

Defendants' wrongful actions have interfered with its contractual rights to the performance of

blasting and timely construction of the Project, and entitle GMCW to injunctive relief and

damages as requested below.

REQUEST FOR RELIEF

WHEREFORE, Plaintiff Georgia Mountain Community Wind, LLC respectfully requests

this Court order the following relief:

{B0926704.1 14016·0002}
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A. Grant GMCW an immediate Temporary Restraining Order consistent with the proposed

Order submitted by GMCW without notice to Defendants until the Court can conduct a

hearing on GMCW's motion for a preliminary injunction;

B. Grant GMCW a preliminary injunction consistent with the relief it has requested;

C. Enter Judgment in GMCW's favor and against Defendants on each Count;

D. Enter Judgment declaring that Defendants' conduct constitutes private nuisance and

interference with contract causing GMCW irreparable harm and injury and entitling

GMCW to injunctive relief and damages;

E. Award GMCW compensatory and consequential damages;

F. Award GMCW prejudgment interest, attorneys' fees, expenses and costs of court; and

G. Grant such other relief as this Court deems just and appropriate.

Dated at Burlington, Vermont this~ay of August, 2012.

DINSE, KNAPP/&; cANDREW, P. c.
//

Attorney for Georgia Mountain Community
Wind, LLC
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